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Executive Summary
On March 18, 2004, the Committee on Federal Courts of the Association of the Bar of the City of New York published a report entitled “The Indefinite Detention of ‘Enemy Combatants’: Balancing Due Process and National Security in the Context of the War On Terror.”  Ms. Halligan signed that report as a member of the committee.
  The report describes its purposes as “address[ing], in particular, the role the federal courts should play in striking [the] balance [between national security and civil liberties concerns] with respect to the detention and trial of suspected terrorists or their accomplices designated as ‘enemy combatants’ by the executive branch.”
  After detailing the then-existing case law, the report ultimately argues that the war powers of the President do not extend to the indefinite detention in military custody of U.S. Citizens or persons apprehended in the United States as part of the war on terror.  The report further argues that, even if military detention is constitutionally permissible, its use should be minimized in favor of trying terrorists in Article III federal courts.  Both conclusions were heavily influenced by policy, rather than legal analysis.  Notably, the report engages in rhetoric on a number of occasions.  For example, the report’s executive summary admonishes the reader to “[p]ick your favorite constitutional right: its survival during the war on terror cannot be assumed if the legitimacy of these indefinite detentions is sustained.”

I.
Summary of Supreme Court Case Law Regarding Terror Detainees 


Although the Supreme Court had not ruled on any terror detainee cases at time of the report’s publication (March, 2004), a review of the Court’s precedent in this area may be useful in evaluating the contents of the report.  Therefore, a summary of those precedents follows.

The Supreme Court’s cases have dealt primarily with the writ of Habeas Corpus.  As part of the Judiciary Act of 1789, Congress conferred on the federal courts jurisdiction to hear petitions for habeas corpus.  Though the language has undergone minor changes since 1789, current law, now codified in 28 U.S.C. § 2241, is essentially the same grant of habeas as originally enacted.  The statutory language has never referred specifically to “enemy combatants” because such a grant was understood not to apply to those individuals detained during a time of war.  Congress appears to have believed that detention of enemy combatants during time of war is strictly a military decision. 
          In Rasul v. Bush,
 six justices of the Supreme Court
 extended the reach of the Federal habeas statute to foreign-national Guantanamo detainees who had been apprehended on the battlefield abroad.  The Court based its analysis on the phrase “within their respective jurisdiction” as used in the Federal habeas statute (28 U.S.C. § 2241) and various decisions construing that provision.
    The Court determined that the nature of the Guantanamo Bay lease agreement between the U.S. and Cuba allowed for jurisdiction of habeas claims because the U.S. exercised plenary and exclusive jurisdiction (though not “ultimate authority”).  Furthermore, the majority read the statute as meaning the writ could be issued if the “custodian can be reached by service of process” (under 28 U.S.C. § 2241) and not the detainee.  The Court expressly limited itself to the statutory construction issue, declining to address the Suspension Clause of Article I, Section 9.
	 In Hamdi v. Rumsfeld,
 five justices voted to reverse the dismissal of a habeas corpus petition brought by a U.S. citizen being detained indefinitely as an "illegal enemy combatant."   The case did not result in a majority opinion.  A plurality opinion, authored by Justice O’Connor, concluded that the Authorization for Use of Military Force (“AUMF”) authorized indefinite detention of enemy combatants, but that the Due Process Clause required detainees to have a meaningful opportunity to contest their enemy combatant status.  Applying the three-part test established in Matthews v. Eldridge,
 the court determined that due process required notice of the charges and an opportunity to be heard but, because of the burden of ongoing military conflict, normal procedural protections (such as placing the burden of proof on the government or the hearsay rule) need not apply.  Chief Justice Rehnquist joined this opinion, along with Justices Breyer and Kennedy.  Justice Souter filed a concurring and dissenting opinion, joined by Justice Ginsburg, which agreed that due process protections must be available for Hamdi to challenge his status and detention, but dissented from the plurality's ruling that AUMF established Congressional authorization for the detention of enemy combatants.  Justice Scalia filed a dissent, joined by Justice Stevens, arguing that the only permissible options for the government were suspension of the right to habeas corpus or trial under normal criminal law.  Justice Thomas also filed a separate dissent arguing that the President’s Commander-in-Chief Clause powers were included the power to detain the petitioner.
Hamdan v. Rumsfeld,
 was a 5-3 decision of the Court invalidating the system of military tribunals set up by President Bush to try terror detainees held at Guantanamo Bay.  The majority opinion, written by Justice Stevens, began by construing Section 1005 of the Detainee Treatment Act of 2005 (DTA), concluding the section did not preclude Supreme Court jurisdiction by providing exclusive jurisdiction over appeals from military commission decisions to the D.C. Circuit.  The opinion then concluded the military commission structures and procedures violated the Uniform Code of Military Justice because the procedures used were not uniform with those for traditional military commissions.  The provisions or detainees limited the right of the defendant and defense counsel to view evidence, relaxed the rules of evidence and altered the rules for appeal.  Furthermore, the opinion argued, the military commission system violated Common Article 3 of the Geneva Conventions of 1949.  Justices Breyer and Kennedy wrote separate concurring opinions.  Justices Scalia, Thomas and Alito all filed dissenting opinions.

	


In Boumediene v. Bush,
 a 5-4 decision by Justice Kennedy reversed the D.C. Circuit and held that the detainees at the U.S. Naval Base at Guantanamo Bay, Cuba, “are entitled to the privilege of habeas corpus to challenge the legality of their detention.”   The Court based its holding on the Article I, Section 9, Clause 2, of the Constitution (the Suspension Clause), which allows for suspension of habeas corpus rights only in cases of rebellion or invasion.  The Court held that the Suspension Clause had full effect at Guantanamo and that “[t]he [Military Commissions Act did] not purport to be a formal suspension of the writ.”
  The Court also found the Combatant Status Review Tribunals and limited procedural review before the D.C. Circuit were not an adequate and effective substitute for habeas corpus, and that petitioners had a right to invoke the writ to test the legality of their detention.  

II.
Summary of the Report’s Contents
The report divides itself into five sections, based on the objective of each section: 
A.
Statement of Substantive Procedural Rights of Detainees in Peacetime
This portions of the report contains a lengthy discussion of Supreme Court precedents that require statutory authority and probable cause in order to sustain government detention, the general rule against indefinite detentions and its exceptions, the right to a hearing to determine probable cause for detention, the right to the Writ of Habeas Corpus and the right to consult with and be represented by legal counsel.
  Notably, the report concludes that 

it seems clear – war powers issues aside—that a person faced with a significant period if physical detention has a due process right to counsel to test the legality of the detention.  The ‘fundamental fairness’ required by due process requires the appointment of counsel for any indigent litigant who may lose his physical liberty if he loses the litigation.

B.
Examining Precedents Construing War Powers of the Federal Government
As its name suggests, this section discusses a number of wartime precedents concerning the war powers of the federal government.  The report recounts precedents from prior to the Civil War, including Martin v. Mott,
 and Luther v. Borden,
 which emphasized deference to the political branches in matters dealing with armed conflict.  The report also discusses a number of cases decided during the civil war, which generally upheld the use of military commissions in situations where the civilian courts had ceased to operate and gave a broad reading to the President’s war powers.  These holdings are contrasted with post-Civil-War precedents, such as Ex Parte Milligan,
 which restricted the ability of the President to try civilian citizens before military commissions in the United States.  Finally, the report summarizes cases rendered during World War II and the Korean Conflict.  Ex Parte Quirin
 created a distinction between lawful and unlawful combatants, whereby lawful combatants could be detained for the duration of the conflict and unlawful combatants could be tried by military tribunals for violating the laws of war.  The report also examines Hirabayashi v. United States,
 and Korematsu v. United States,
 which dealt with the ability of the federal government to restrict the rights and movement of Japanese-Americans during World War II.  Finally, the report discusses and relies on Youngstown Sheet & Tube Co. v. Sawyer,
 which dealt with the President’s authority to unilaterally seize control of American steel mills due to a period of labor strife during the Korean Conflict.  The report concludes by detailing the decisions of federal courts in two Terror Detainee cases: Hamdi and Padilla.

C.
Analysis of Potential Damage to Civil Liberties If Unilateral and Indefinite Executive Detentions of ‘Enemy Combatants’ in the United States is Upheld

In this section, the report argues that executive detention of enemy combatants in the war on terror violates the Constitution and harms individual civil liberties in America.  In short, the report states “[o]ur conclusion . . . is that the Constitution does not permit the President, unilaterally, without Congressional authorization, to effect indefinite and incommunicado detentions of suspected terrorists seized in the United States.”
  Although the report does acknowledge that such detentions could be authorized by Congress, the report goes on to urge that “the use of military commissions be minimized. There are important advantages offered by criminal prosecutions in the federal courts, which have successfully tried many terrorism cases.”
  By contrast, the report characterizes the Bush Administration’s policy of trying terrorists before military commission as having “an almost medieval ring to it, harkening back to the days when the sovereign recognized no limitations on its power to detain subjects for whatever reason, uncontrolled by any superior rule of law.”
  The report argues this harmful policy is not likely to be restrained to the terrorism context by the courts and that the political process cannot be relied on to check executive excesses.
  The report also argues that “[t]he dangers of racial profiling are all too apparent in the context of terrorism investigations.  In recent times, most international terrorists have been Arabs or other Muslims.”
  Finally, the report claims that “[a]nother negative consequence of indefinite detention is the encouragement of ‘cover’ they could provide for repressive regimes abroad to oppress their non-terrorist dissidents.”
  
D.
Analysis of why the President’s War Power Should Not Be Construed to Embrace Detention of Enemy Combatants Absent Express Authorization by Congress
This section argues that the negative policy consequences of executive detention of enemy combatants “argue against construing the Constitution to permit such detentions.”
  The report further argues that previous precedents should not govern because prior cases were decided in a “total war” context very different from the open-ended war-on terror context, and because these precedents involved congressionally-authorized actions.
  The report claims that, today, “[w]ars and armed conflicts are of too varying kinds, and the war on terror specifically is too multi-faceted, to equate the power to activate the armed forces, or even to declare war, with a power to override fundamental rights and liberties . . .”
 and ultimately concludes that “[a]s the nature of a war changes, so too should the permissible scope of the President’s power and home and its balance with due process.”
  According to the report, “[t]he relevant question, then, is not whether the war on terror is truly a ‘war,’ but rather what kind of war it is.”
  
Having rejected the policy of military detention and trial of enemy combatants, the report goes on to argue that constitutional analysis must distinguish between the foreign and domestic aspects of the war on terror.  In prosecuting the war on terror abroad, the courts should afford the President broad discretion and subject his actions only to minimal due process scrutiny.  With regard to the domestic aspects of the war on terror, courts should afford only minimal judicial deference and more stringent due process scrutiny because “the President’s role as a military commander [is not] dominant, for the domestic war on terror seems closer to a law enforcement effort than a military campaign.”
 The report further argues that Separation of Powers concerns require congressional authorization for executive-branch action at home.
  Forecasting the court’s opinion in Hamdan, the report claims that “congressional authorization is essential for any indefinite domestic detentions conceivably to pass constitutional muster, given that they depart so sharply from core due process principles.”
  The report also states a belief that neither the Joint Resolution of September 18, 2001, nor the USA PATRIOT Act authorize indefinite detention, and that it is specifically prohibited by statute (18 U.S.C. § 4001(a)) where U.S. citizens are involved.  Furthermore, the report expresses concern over treating citizens and non-citizens differently, since such a bright line distinction “would violate the equal protection and due process rights of aliens …, and encourage additional discrimination against Arabs and Muslims.”
 

The report recognizes the need for some flexibility in the interest of national security, but argues that flexibility does not extend to indefinite detentions in military custody.  That argument is based on the report’s conclusion that Article III courts can further the essential goals offered by the executive branch to justify its policy: incapacitation and interrogation.  According to the report, there is no reason to believe Article III courts cannot incapacitate terrorists “in light of the record of Article III Courts in handling terrorist cases to date.”
  Furthermore, plea bargaining may serve the purposes of interrogation and intelligence-gathering as well as military custody, and interrogation could continue during pretrial detention, so long as the interrogation is undertaken by personnel separate from the criminal prosecution.
  
E.
Weighing the Practical and Policy Advantages and Disadvantages of the Federal Courts as A Trial Venue For Alleged Terrorists, As Compared With Military Commissions
The final section of the report speaks to the use of Military Commissions and recommends that their use be minimized.  The underlying assumption of this section is that “accused terrorists seized in the United States and citizens seized abroad must be tried (or released).”
  The report’s authors claim “the President’s war power alone would be insufficient to override the Sixth Amendment Right of suspects seized in this country to a ‘speedy and public trial before an impartial jury’.”
  The report seems unable to contemplate that the events of September 11, 2001 could be considered anything other than criminal acts, and gives no ground on this issue.  According to the report, Article III courts are the appropriate venue for trying terrorists because “[a]s a practical matter, the federal courts have proven their ability to effectively try terrorists,”
 though the evidence offered in support of this promulgation is sparse at best.  

Finally, the report offers public policy arguments for the use of Article III courts, though it rather tentatively admits “the government, consistent with the Constitution, may have the legal authority to try suspected terrorists for violations of the law of war, in the United States or elsewhere, before military commissions.”
  The report claims that “federal courts have had significant experience trying terrorists, with a high rate of convictions,”
 though almost no evidence is offered in support of that statement.  The report claims that “considerations militating in favor of using the federal courts to deal with criminal conduct that involves terrorist aims or methods are easy to cite and compelling in their simplicity.”
 Those reasons include justice, the appearance of fairness, maintaining the health of the Bill of Rights generally and public participation in the process.
  

After outlining the advantages, the report seeks to rebut criticism of prosecuting terrorists in Article III courts.  The report claims the Classified Information Protection Act (CIPA) is sufficient to shield defendants from classified information, though it admits “[t]he statute itself creates the possibility that an indictment charging an alleged terrorist suspect with heinous crimes could be dismissed if the court ordered disclosure of sensitive information and the government declined.”
  In fact, the report’s authors claim to be unaware of any “indication that the statute, reasonably interpreted by federal judges, is inadequate to the task of protecting national security interests while affording defendants a fair trial.”
  Further, the report claims that the “stringent” rules of evidence in Federal court will not preclude successful prosecution of terrorists.  Though the authors believe “lowering these evidentiary barriers would make successful prosecution of suspects somewhat easier. … To the extent that some of the cited rules are designed to ensure reliability, however, we question whether sacrificing that goal is necessarily desirable.”
  Furthermore, the report claims the concern about Federal Rules of Evidence is “overstated” because “they are unlikely to pose a serious obstacle to the successful prosecution of a strong case,” although it offers no support for the statements.
  The report goes on to offer arguments rebutting claims that trying terrorists in Article III courts could pose a danger to trial participants and jurors, or that they would impose a financial administrative and fiscal burdens on the court system.  The report concludes by saying the “case for using the federal courts as the preferred forum for the trial of terrorism cases is in our view compelling.  Conceivably, there may be exceptional circumstances from time to time that would warrant proceeding before a military commission.  But [sic] as a general matter, the powerful benefits derived from the transparency and perceived fairness of federal court trials will strongly militate in favor of the venue.”
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